


Hong Kong is committed to
amending its tax regime

targeting offshore companies

Hong Kong announced on 5 October 2021 its
commitments to the European Union (EU) to
amend the Inland Revenue Ordinance (ie.,
Hong Kong Tax Legislation) by the end of
Year 2022 in response to the inclusion of
Hong Kong to “Watchlist” of EU. The
announcement states that the amended
legislation would be implemented from 1
January 2023, while no grandfathering
arrangements are expected.

Concerns expressed by the EU on Hong Kong
Tax Regime focuses on the non-taxation of
foreign sourced passive income in Hong
Kong that might lead to situations of "double
non-taxation”. Such practice is identified as
having “harmful features” in the local tax
regime and not consistent with the
international tax standards.

The Hong Kong Government is going to
propose legislative amendments in year
2022  which  would merely  target
corporations, particularly those with no
substantial economic activity in Hong Kong
while make use of offshore claim on passive
income to evade tax across border. Thus, it is
expected that Hong Kong companies
receiving passive income (e.g., royalty and
interest income) while claiming offshore
under the territorial concept would be the
first slot of targets of the local Tax Legislation.

| Points to note

Hong Kong has long been adopting the
territorial source principle of taxation. Such
feature is regarded as a symbol of the local
tax regime. Although outlines of the
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proposed amendments are not available
yet; it is expected that lodging offshore claim
on passive income would be extremely
difficult under the situation of “double non-
taxation” even when the requirements of
offshore claim stated in the legislation have
been largely satisfied.

Despite the fact that the new legislation is
not expected to be enacted yet by the end of
Year 2022, toxpayers with such taox
arrangements  should implement the
changes now as very often the Hong Kong
Inland Revenue Department would take a
long time to review and approve the offshore
claim and thus it is highly possible that its
decision will be made after the enactment of
new legislation. Operating group with such
tax structure should be aware of such
changes of the local Tax Legislation and
sufficient provision should be provided for
such tax liability. You are most welcome to
contact your tax advisors for any enquiries in
this regard.

It is also highlighted that the EU has also
included Singapore into its “Watchlist” due to
similar locality concept application in its tax
regime. Observations on potential change in
Singapore tax regime should be maintained.

See the Press Release by the Hong Kong
Government at:
https://www.ird.gov.hk/eng/ppr/archives/211
00501.htm



https://www.ird.gov.hk/eng/ppr/archives/21100501.htm

OECD releases Statement to finalize parameters
used in the implementation of BEPS

OECD released a Statement in October 2021
to confirm certain parameters to be used in
the implementation of Two-Pillar solution
under the BEPS 2.0 project.

See our previous Newsletters on highlights
of BEPS 2.0 and summary on Two-Pillar at:

v https://henrykwongtax.com/newslette
r/international-tax/global-tax-
environment-beps-2-0-
development-on-digital-economy/

v https://henrykwongtax.com/newslette
r/international-tax/the-government-
agrees-to-support-the-global-
minimum-tax-rate-under-beps-2-0/

+ Pillar One: For multinational enterprises
with global revenue of over EUR 20 billion
(around HKD 181 billion) and profit margin
exceeding 10%, they would be required to
allocate 25% of the "residual profits” to
market jurisdictions using a revenue-

based allocation key. No actual
percentage is stated in previous
Statement.

« Pillar Two: The minimum tax rate is stated
to be at 15%, which targets those
multinational enterprises with global
revenue of over EUR 750 million (around
HKD 6.8 billion). The threshold of “at least
15%" is stated in previous Statement.

Also, given that Pillar One under Multilateral
Convention is implemented, all Digital
Services Taxes and other relevant similar
measures currently maintained by certain
countries (e.g, Italy, France) will be

removed. No newly enacted Digital Services
Taxes will be imposed on taxpayers from
now on until the end of Year 2023 in general
due to the agreement by countries on
Implementation of Pillar One.

| Points to note

The newly issued Statement in October
demonstrates the decisive implementation
of BEPS 2.0 measures by the OECD while
involving countries are giving positive
responses towards the evolution.

We could not ignore the global trend of tax
transparency and global measures on
“minimum tox rate” to be adopted on
corporations. For Hong Kong and Mainland
China enterprises, the implementation of
BEPS 2.0 will cause an impact to the
following taxpayers:

+ Taxpayers who apply for offshore tax
exemption in Hong Kong (while no tax
has been paid in another jurisdiction);

+ Taxpayers who pay considerable sums
to companies located in jurisdictions
where corporate tax rate is lower than
15% (i.e., the BVI, Cayman Islands, etc.);
and

+ Multinational groups exercise their
management activities outside Macau,
but retain significant amount of profits in
Macau (please note that the current
corporate tax rate in Macau is 12%, which
is lower than the proposed minimum tax
rate of 15%).

Taxpayers should consider whether they
should revise their tax planning strategies in
order to keep abreast with the global tax
development in the near future.



https://henrykwongtax.com/newsletter/international-tax/global-tax-environment-beps-2-0-development-on-digital-economy/
https://henrykwongtax.com/newsletter/international-tax/the-government-agrees-to-support-the-global-minimum-tax-rate-under-beps-2-0/

Tax Relief Conditions proposed by the Hong
Kong Tax Authority due to COVID-19
circumstances

The IRD has expressed its view on the approach in relation to the tax
issues arising from the COVID-19 Pandemic, which generally is in line with
the Updated COVID-19 Tax Treaty Guidance and the COVID-19 Transfer
Pricing Guidance released by the OECD.

TaxIssues Views of the Hong Kong Inland Revenue Department (“the IRD")

+ Temporary stay due to restrictions on international travel will
not itself alter the tax residence status of a corporation or an
individual, i.e, corporation or individual would not be

Tax Residence regarded as the tax resident of the host jurisdiction merely
(corporate / because of the additional days spent (py the staff of the
Individual) corporation / individual) under COVID-19 situation.

* Tie-breaker rules under relevant article of Double Tax
Agreements would be held, ie, all relevant facts and
circumstances will be taken into account.

- [Fixed place PE and Services PE| Exceptional and temporary
change of the location where employees exercise their
Permanent employment shall not create PE in Hong Kong for non-Hong

Establishment (PE) Kong enterprises.

of non-resident - [Agency PE] Temporary conclusion of contracts in the home
of employees or agents because of the pandemic should not
constitute PE for non-Hong Kong enterprises.

+ The IRD does not intend to exclude the days of physical
presence in Hong Kong for the purposes of counting days

under 60-day rule.
Income from
Employment + Additional days spent by foreign employees in Hong Kong

under COVID-19 circumstances may not be counted for the
purposes of the 183-day test under the application of DTA to
give higher protection on potential individual tax liability.

+ Flexible approach would be accepted for performing
benchmarking study for controlled transactions; two
examples given by the IRD are as follows:

* May be appropriate to have separate testing periods for the
duration of the pandemic or to include loss-making
comparable when performing a comparability analysis.

Transfer Pricing

+ A limited-risk entity could be accepted to have incurred
losses if the losses are found to be incurred at arm’s length.

Please be reminded that the above captures general views of the IRD. The IRD
will look into the facts of specific cases to determine if the above approaches

apply.

See full version of the IRD's announcement at:
https://www.ird.gov.hk/eng/tax/tia_covidi9.htm#companies



https://www.ird.gov.hk/eng/tax/tia_covid19.htm#companies

| Points tonote

It is welcomed that the IRD has explicitly expressed
its view on following the overall approach of the
guidance issued by the OECD to ease potential
problems of corporations and individuals under
COVID-19 situation. In general, the approaches
adopted by the IRD could provide more tax relief to
underlying parties merely because of additional
days of presence in Hong Kong. However, given that
taxpayers have to fulfill certain conditions before
applying the above measures, we encourage
taxpayers to obtain advices from tax professionals
for further communications with the IRD on specific
case background to ensure the application of the
said approaches.

On the other hand, the IRD is yet to express its view
on whether relief would be implemented in respect
of application of tax residency certificate in Hong
Kong. It is expected that the mode of operation of
companies / individuals would have been affected
due to restrictions of international travel. Whether
the IRD provides relief on examining the location of
activities carried on by the applicants would be a
practical issue which the applicants should take
into account when they submit the application. We
may have to wait for further guidance of the IRD in
this essential area of tax relief.

See our previous Newsletter on Singapore’s
guidance to “relieve” the conditions for application
of Tax Resident:
https://henrykwongtax.com/newsletter/internation
al-tax/determination-of-pe-in-singapore-during-
covid-19/



https://henrykwongtax.com/newsletter/international-tax/determination-of-pe-in-singapore-during-covid-19/
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Contact Us.

For further information regarding the above, please
feel free to contact us.

MBEEWUERS  EROBEESE R MBS -

HENRY KWONG
Tax Partner

\

\\ (852) 3962 0114

{] henry kwong@chengtax.com.hk

ELENA NG Keith Chung

Tax Manager Tax Manager

\\ (852) 3962 0116 \ (852) 3962 0136

@ elena.ng@chengtax.com.hk A keith.chung@chengtax.com.hk

Cheng & Cheng Taxation Services Limited
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Levels 35 & 36,

Tower 1, Enterprise Square Five,

38 Wang Chiu Road,

Kowloon Bay, Kowloon, Hong Kong
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