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1. [Court Case Study] Are directors liable to penalty of non-compliance
of a company? Does the law change in year 2021?

Koo Ming Kown & Murakami Tadao v CIR [HCIA1/2017]
Background of the case

The two appellants, being the directors of a Hong Kong incorporated company (“the
Company”) signed on the profits tax returns (“PTRs”) for the Company. The Inland Revenue
Department (“IRD”) subsequently reviewed the case and disallowed the deduction claims on
management fees and legal and professional fees and raised additional tax assessments.

As the Company was lack of financial resources, it did not settle the outstanding tax liabilities
in the full amount and was subsequent wound up pursuant to a petition brought by the
Commissioner of Inland Revenue. As the IRD could not recover the whole amount of tax
from the Company, it takes actions to recover more by imposing penalties to the directors of
the Company as they were the signatories of the PTRs pursuant to Section 82A(1)(a) of the
Inland Revenue Ordinance.
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The judges of both CFl and COA held in favour of the directors on the basis that it was the
corporation, as the taxpayer, which is the only person obliged under the law to file a PTR.
The officers of the corporation should not be liable to file an incorrect tax return.

The Commissioner of Inland Revenue has appealed against the decision of COA and the final
decision is yet to come.




Points to note

While pending the final results from the Court of Final Appeal, the good old days for PTR
signatories has been past. In March 2021, the legal framework for tax filing has been
revised.

The concept of “Service Provider” has been introduced. New Penalty provisions have
been introduced against Service Providers who have committed certain offences without
reasonable excuse when they file the tax return for the taxpayers (i.e., the corporation).

Service Provider is currently restricted to the person who signed on the tax return on
behalf of the corporation. Tax representatives are currently not considered as Service
Provider. However, we are aware that some of the professional firms (e.g., company
secretarial firms) would also sign the tax returns on behalf of their clients. As such, they
should be aware of potential legal consequences for any non-compliance in the tax
return filing.

In view of the attitude of the IRD in the above court case, we reasonably believe that the
IRD would exercise its rights to impose penalty on the Service Provider when it could not
recover the whole amount of outstanding tax liabilities from the corporation. The
penalty will now be extended to individual level (i.e., officer of the corporation) rather
than limited to the taxpayer itself (i.e., the corporation).

On a separate matter, section 429(1) of the Hong Kong Companies Ordinance, Cap. 622
(“CO”) stipulates that a company’s director must, in respect of each financial year, lays
before the company’s annual general meeting, a copy of the reporting documents (i.e.,
financial statements) for the financial year within the period specified in Section 431
(e.g., 9 months after the end of that accounting reference period for private company).

Although company’s directors would not be personally liable to penalty due to incorrect
tax filing if they are not the signatories; they could be liable to a fine of up to
HKS300,000 if they fail to take all reasonable steps to secure compliance with Section
429(1) of the CO.




2. [Carried Interest Tax Concessions] Hong Kong Monetary
Authority issued a guideline on fund certification

As a recap, our tax updates in January 2021 have introduced the proposed tax
concession regime for carried interest. The concessionary tax treatment for carried
interest is effective starting from 1 April 2020, and will provide for a 0% tax rate for
qualifying carried interest.

On 16 July 2021, the Hong Kong Monetary Authority (“HKMA”) issued a guideline on the
certification of funds under Section 16D to the Inland Revenue Ordinance (“IRO”) in
relation to tax concessions for carried interest.

Application for Fund Certification

A fund is required to apply for Certification from the HKMA for each relevant Year of
Assessment to claim tax concessions on eligible carried interest receipt. The documents
required for application for Certification including (i) a completed “Certification
Application Form” and (ii) the required supporting documents, including an auditor’s
report. The application should be submitted on or before the below applicable deadline,
which is the same date as the Profits tax filing deadline: -

‘ ing within:
2 May in the following year
15 August in the following year
15 November in the same year

Pre-application screening (optional)

In case where a fund would like to assess whether it would meet the criteria for
certification, it could apply for pre-application screening. The pre-application screening is
intended to provide an indication of whether a fund could meet the criteria in the actual
certification process. The screening is optional and will not affect the outcome of the
actual certification process.




Points to note

For carried interest tax concession, the critical requirements on the fund is that it had to
qualify for Hong Kong Profits Tax exemption. Please refer to our article
(https://henrykwongtax.com/home/article/hong-kong-tax/offshore-fund-exemption/)
for more details.

Before certification from the HKMA, fund managers perform tax study on whether their
funds qualify for Hong Kong Profits Tax exemption. Otherwise they may expose the funds
into Hong Kong Profits Tax liabilities. There has been a misconception that carried
interest tax concession only applies to Hong Kong Limited Partnership Fund. Indeed, it
applies to overseas-domiciled fund (e.g., Cayman SPC) as well as long as the fund
exemption is satisfied.

Where a fund has satisfied the requirements, the HKMA will endeavour to, within 2
months after receiving all the required information and documents, issue the
Certification to the fund and inform the IRD of the issuance of the Certification. As such,
if the fund would like to elect for the tax concession for carried interest, it should make
sure that all required documents will be ready before the deadline.

Please note that the certification by the HKMA does not mean that the fund is
automatically entitled to the tax concession under the IRO. The IRD will take into account
all relevant provisions under the IRO and may request taxpayer to supply further
information and documents in processing the claim for tax concession.



https://henrykwongtax.com/home/article/hong-kong-tax/offshore-fund-exemption/

3. Relaxation of Procedures of claiming treaty benefits in the
People’s Republic of China (“PRC”)

In October 2019, the State Taxation Administration (“STA”) issued Administrative
Measures on Non-resident Taxpayers Claiming Tax Treaty Benefit (STA Public Notice
[2019] No.35 (“PN 35”)), which took effect from 1 January 2020. The application
procedures of claiming tax treaty benefits in the PRC by non-resident has changed from
“Record-filing Procedure” (5 2§ | ) to “Retaining Documents for Inspection Mechanism”
(8 & ). In particular, non-resident taxpayers can claim the tax treaty benefits
provided that they have collected and retained relevant supporting documents for future
inspection by the PRC tax authorities.

The whole application procedure should take around one month. The procedures are
shown as below:

Board/Shareholder
Resolution
registration with PRC
tax bureau

Additional overseas
payment registration
with PRC tax bureau
(> USD 50,000)

Prepare
Board/Shareholder
Resolution

Obtain preferential
tax treatment
acceptance

Article 7 of PN 35 stipulates that the documents required to be retained include non-
resident taxpayers’ Certificate of Resident Status (“CoR”) for the current or previous
calendar year where dividends are derived, resolution of the board of
directors/shareholders. Although the non-resident taxpayers are not required to submit
the CoR by the time of the dividend remittance; the CoR should be in place for
inspection by the PRC tax authorities anytime after the remittance.

As such, the non-resident taxpayers are still responsible for making appropriate self-
assessment on their treaty benefit eligibility and retaining relevant documents (e.g., CoR)
under the new application system. If they fail to fulfil the requirements, the PRC tax
authorities may reject their application for treaty benefit and request them to settle the
underpaid withholding tax plus late payment surcharge.

Points to note

When applying for the treaty benefit (e.g., preferential withholding tax rate on dividends)
in the PRC, the applicants would also have to submit the latest audit report. Please note
that the PRC company is required to retain 10% of the annual statutory net profit (after
offsetting any prior years’ losses) as statutory reserve funds before the dividend
distribution under the PRC Company Law. In addition, the details of the net profits and
statutory reserve funds are required to be disclosed in the resolution of the board of
directors/shareholders.

If you would like to know more information related to the application, please feel free to
contact us.
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Contact Us Bt %% 35 (Y

For further information regarding the above, please feel free to contact us.
MBS - BRI MR -

Henry Kwong Tax Partner (852) 3962 0114  henry.kwong@chengtax.com.hk
Elena Ng Tax Manager (852) 3962 0116 elena.ng@chengtax.com.hk
Keith Chung Tax Manager (852) 3962 0136  keith.chung@chengtax.com.hk

Cheng & Cheng Limited
BE SRS IERARAT

Levels 35 & 36,

Tower 1, Enterprise Square Five,
38 Wang Chiu Road,

Kowloon Bay, Kowloon, Hong Kong

BEBNENEERIRE3SRIEFEESSHLE3S K362

Website/#d3t:  https://www.chengcpa.com.hk
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