TAX UPDATES
- JUNE 2021

1. Tax Deduction now available on Withholding tax paid in Non-DTA jurisdictions
(Effective from 2021/22)

Hong Kong Legislative Council passed the Inland Revenue (Amendment) (Miscellaneous
Provisions) Bill 2021 [1] on 2 June 2021. Deduction of foreign tax is covered in the Bill and shall
apply starting from the year of assessment 2021/22.

In the past, under DIPN No, 28 (Revised), the Inland Revenue Department (“the IRD”) does not
allow tax deduction on foreign tax paid on most type of income (except for interest income). As
such, taxpayers who paid tax in Hong Kong as well as Non-DTA jurisdictions (e.g., the US,
Australia, Taiwan) would not have tax relief in Hong Kong.

Effective from 2021/22, a new provision, Section 16(1)(ca) of the Inland Revenue Ordinance (“the
IRO"), is added to provide deduction on foreign taxes paid by a Hong Kong resident person on its
income provided that the following conditions are fulfilled:-

» Sufficient documentary evidence are available to prove that specified taxes are paid in an
overseas jurisdiction; and

» The same income is chargeable under Hong Kong Profits Tax.

Section 16(1)(ca) of the IRO is not available for foreign taxes paid in DTA jurisdictions. Instead,
these taxpayers should pursue Tax Credit claim under Section 50A of the IRO.

Below is the summary:-

Tax Credit Available Not available

Tax Deduction Not available Available for interest income only
(before 2021/22)

Tax Deduction Not available Available for interest, royalty /
(after 2021/22) licensing fee and services fee

Note: The above table gives a high-level summary on the double taxation relief available. Certain
restrictions might be imposed before tax credit / tax deduction is available to taxpayers. It is
advised to discuss the details with your tax advisor before implementation of relevant tax plan.

[1] Inland Revenue (Amendment) (Miscellaneous Provisions) Bill 2021
https://www.legco.gov.hk/yr20-21/english/bills/b202103195.pdf
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Points to note

Based on our experience, most corporations are unaware that they are paying double tax on the
same income. Professional Accountants in Business (PAIB) should examine carefully the
supporting documents of transactions with PRC and overseas parties (both external clients and
group companies). Typical documents include agreements, invoices and subsequent settlement.

The next step would be calculating your tax savings in your Profits Tax computation. Tax Credit
Claim calculation is not straightforward but could effectively reduce the tax liabilities of Hong Kong
corporations.

Our team would be pleased to guide you through the process and answer any enquiries you may
have in your mind on double taxation.

2. Hong Kong-Georgia tax treaty in force in July 2021 and
IRD’s view towards COR application

The Hong Kong-Georgia Double Taxation Agreement (DTA), which was signed in October 2020,
will come into force from 1 July 2021. The DTA will have effect in respect of Hong Kong tax for any
year of assessment beginning on or after 1 April 2022, i.e., 2022/23. This brings the number of
DTAs entered into by Hong Kong to 45, with 43 DTAs being signed and ratified. Please refer to
https://henrykwongtax.com/home/hong-kong-tax-treaty-network/ for the summary of Hong Kong'’s
DTA network.

Below is the summary of Withholding Tax rate for payments from Georgia to Hong Kong:-

Normal rate DTA rate
Dividend 5% 0%
Interest 5% 0%
Royalty 5% 5%
Capital gain on disposal of shares 15% 0%

Note: Particular conditions might have to be fulfilled in order to enjoy the above preferential tax
rates. We are open for further discussion for any investment planning in Georgia.

By clearer clarification of taxing rights between Hong Kong and Georgia, the enforcement of Hong
Kong-Georgia DTA shall enhance cross-border business activities and transactions as business
could better assess their potential tax liabilities. Georgia is one of the key members in the Belt and
Road initiative.
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Points to note

Same as other DTAs, the requirements for being a “Hong Kong tax resident” has never changed
to enjoy the preferential tax rates stipulated in the DTAs. The enforcement of such requirements
will get stricter across global tax authorities.

A separate application has to be lodged by companies to the Hong Kong Inland Revenue
Department (IRD) to obtain the Certificate of Tax Resident Status to prove its Hong Kong tax
residency status. In most DTA countries, such Certificate is one of the necessary documents to be
presented to the overseas tax authorities for claiming the preferential tax rates under
corresponding DTA.

We observe an increasingly stringent approach implemented by the IRD in granting the Certificate
of Tax Resident Status to applicants in recent years. In case of insufficient documents provided or
weak grounds proposed by applicants to prove that the management and control are exercised in
Hong Kong, follow-up challenges from the IRD should be expected. To enhance the chance of
successful application, pre-application tax planning is necessary and sufficient time should be
retained for implementation of plan before application.

You are welcome to connect with us to evaluate your chance of successful application.




3. Change in interest on Tax Reserve Certificates

Starting from June 2021, the new annual interest rate on Tax Reserve Certificates (TRC) to
taxpayers will be revised downward to 0.05% from previous rate of 0.0833%, i.e. monthly interest
income of $0.0042 per $100 purchase amount. TRC bears simple interest, with interest
calculated monthly (including part of a month) from the date of purchase to the date of payment
of tax.

Usually, this occurs when estimated / additional assessments for prior years are issued to
taxpayers due to outstanding tax issues with the IRD, or when the IRD is conducting field audit
on taxpayers. When the taxpayer objects against such assessment, the IRD may order the tax in
dispute to be held over conditionally by purchasing a TRC, which will create cash flow burden to
taxpayers. The TRC will only be refunded to the taxpayers when the taxpayers successfully win
the case.

Tax representative could, on behalf of the taxpayer, negotiates with the IRD on the amount of
TRC to be issued so as to relieve the cash flow burden of the taxpayer. The IRD may not accept
the taxpayer’s proposal and may request for additional case analysis, but taking the initiatives to
start the negotiation is an essential step of the whole progress.

Points to Note

Tax Administration appears to be a simple and boring topic, but tactics and strategies to handle
tax dispute cases with the IRD are of paramount importance. Interest on TRC is low and would
create significant cash burden on taxpayers. As such, expediting the tax dispute review and
negotiation process to reach compromised settlement could be the way out.

We are also observing an increasing number of cases being investigated by Field Audit unit (Unit
4) of the IRD in Year 2021. If taxpayers are being investigated under field audit, huge burden
would be created for taxpayers from the perspective of provision of detailed explanation and
complete documentation, as well as the IRD’s request on payment of “protective” tax based on
its estimation of taxpayers’ understated profits.

We have a separate tax team focusing on Tax Investigation and Field Audit cases. You are
welcome to contact us for details of relevant risk of particular cases in this regard.
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Contact Us B & s ¢

For further information regarding the above, please feel free to contact us.
L LR TR Sl LR E Y

Henry Kwong Tax Partner (852) 3962 0114  henry.kwong@chengtax.com.hk
Elena Ng Tax Manager  (852) 3962 0116  elena.ng@chengtax.com.hk
Keith Chung Tax Manager  (852) 3962 0136  keith.chung@chengtax.com.hk

Matthew Cheung Tax Manager  (852) 3962 0126  matthew.cheung@chengtax.com.hk

Cheng & Cheng Limited
HUHR & 2R EFE AR AT F 1T 7

Levels 35 & 36,

Tower 1, Enterprise Square Five,

38 Wang Chiu Road,

Kowloon Bay, Kowloon, Hong Kong

AR AL AP T REIBEL L LA B58 12355 361

Website/4t:  https://www.chengcpa.com.hk




