TAX UPDATES
— May 2021

1. Tax treatments for court-free amalgamation: Utilisation of tax losses

The Inland Revenue (Amendment) (Miscellaneous Provisions) Bill 2021 (“the Bill") was gazetted on
19 March 2021 in order to codify the current assessing practice for court-free amalgamation into
the Inland Revenue Ordinance.

The proposed assessing practice largely follows the interim assessing practice currently adopted
by the Inland Revenue Department (“the IRD”). The market focus remained to be the attitude of the
IRD on the utilisation of pre-amalgamation tax losses as it seems to be the best incentives to
corporations given the high costs of amalgamation.

Pursuant to the Bill, the IRD has no intention to relax the requirements for utilisation of tax losses
as it may significantly reduce the Profits Tax revenues of the HKSAR Government. The following
requirements have to be fulfilled for unrestricted utilisation of pre-amalgamation tax losses of
Amalgamating company (Disappeared entity) and Amalgamated company (Surviving entity):-

_ Tax Loss Utilisation Requirements

Amalgamating 1. Same Business: Pre-amalgamation losses can only be used to
company off-set against profits of same business
(Disappeared entity)

2. Post Entry: Pre-amalgamation losses can only be used when they
were incurred during the time both companies are wholly
vertically or horizontally related (i.e., 100% shareholding
relationship)

The tax losses of amalgamating company will lapse if the above
condltions are not fulfilled

Amalgamated 1. Financial Resources: The amalgamated company has sufficient
company financial resources (excluding related party loans) to acquire the
(Surviving entity) business of the amalgamating company

2. Business Continuation: The amalgamated company continued to
carry out loss-sustaining business until the date of amalgamation

3. Post Entry: Same as above

The tax losses of amalgamated company can only be used to set-off
against profits of its own business (but not business from amalgamating
company) if the above conditions are not fulfilled




Points to note

Due to strict requirements for loss utilisation, enterprises should thoroughly study the tax
implications arising from amalgamation before they implement the group restructuring decisions.

For utilisation of pre-amalgamation tax losses sustained by the amalgamating company, we
expect the IRD would continue to be strict in assessing the Same Business Requirements. In the
website of the IRD, it has cited that a high-end Japanese Restaurant and a low-end Italian
Restaurant are unlikely to be considered as carrying on same business.

Retail Industry hit hard during COVID-19. Some of them urgently need to reduce their tax liabilities
through utilising tax losses via amalgamation. It is common that they maintain a large number of
companies for holding the operations of each retail shops. They should plan carefully on a
combination of amalgamation to reduce the risk of tax loss disallowance.

If the amalgamation method does not give favourable tax treatments to your group, you may
consider other tax planning options (e.g., business restructuring) in order to utilise the tax loss. We
would be pleased to provide advice on your specific situation.

[1] Inland Revenue (Amendment) (Miscellaneous Provisions) Bill 2021
https://www.legco.gov.hk/yr20-21/english/bills/b202103195.pdff
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2. Court Case Study: Hong Kong Property Stamp Duty Refund Claim dismissed
Yau Sun Yee v Collector of Stamp Revenue [HCAL 3514/2019]

Let us first set out the important dates of the Court of First Instance Case about Hong Kong
Property Sales & Purchase (“S&P”) Agreement:-

Entry of S&P Agreement for acquisition of Second Property 31 October 2017
(first-hand property not yet ready for use)

Entry of S&P Agreement for sales of First Property 11 March 2019
Completion of S&P Agreement for acquisition of Second 20 November 2019
Property

Application of fund of Stamp Duty and was Rejected by the 25 November 2019
IRD due to late application (5 days later)

The applicant, Mr. Yau, would like to replace his existing property (“First Property”) with a first-
hand property (“Second Property”) as his primary home in year 2017. However, Second Property
was still under construction at that time.

As such, Mr. Yau continued to live in the First Property for some time. Interestingly, he sold the
First Property in March 2019, which was well before the Second Property was available to use in
November 2019. Mr. Yau filed the application of Partial Refund of Stamp Duty (being the
difference of 15% and Scale 2 charges) on 25 November 2019 (i.e., 5 days after the Second
Property was available for him).

Mr. Yau believed that he has already taken immediate actions, but was told that he was late in the
Stamp Duty Refund Application.

So when should Mr. Yau lodge the application?




Points to note

To begin with, let us set out two important deadlines for Stamp Duty Refund in respect of Hong
Kong Residential Property Replacement (i.e., the deadline to dispose the First Property (“Disposal
Deadline”) as well as the deadline to lodge the Stamp Duty Refund Application (“Application
Deadline”):-

>  Disposal Deadline: Within 12 months after the S&P Agreement of the Second Property was
completed

>  Application Deadline: Within (i) 2 years after the date of the S & P Agreement of the
Second Property was entered into; or (ii) 2 months after the First property is disposed,
whichever is later

The IRD acknowledged that very often if the Second Property is a first-hand property, it may not
be available for use at the time when the S&P Agreement was entered into. As a concessionary
practice, for Disposal Deadline, the time limit of 12 months counted from the completion date of
S&P Agreement (i.e., 20 November 2019 in Mr. Yau’s case). This allows taxpayers to continue to
live in the First Property before the Second Property was ready for use.

However, such concessionary practice does not apply to Application Deadline. The 2-year time
limit mentioned above started the count from the date in which the S&P Agreement of the Second
Property was entered into (i.e., 31 October 2017). As such, the Application Deadline in Mr. Yau'’s
case is 31 October 2019.

To make things easier, we believe taxpayers should /odge the refund application at your earliest
convenience after the disposal of the First Property. As long as you submit the application within 2
months from the disposal of the First Property, you do not have to pay attention to the above
confusing concept and will not miss the deadline.

Last but not least, in view of the heavy Stamp Duty liabilities on purchase of Hong Kong
properties, you are recommended to purchase property holding companies instead of direct
property purchases. Transfer of Hong Kong company shares are subject to Stamp Duty rate of
0.2% only, even when the company is a property-holding entity.

[2] Yau Sun Yee v Collector of Stamp Revenue [HCAL 3514/2019]
https://legalref.judiciary.hk/doc/judg/word/vetted/other/en/2019/HCALO003514A 2019.doc
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3. IRD Warning on late Country-by-Country Return Notification

In the past, many corporations tend to disregard their Country-by-Country (“CbC”") compliance
obligation. They consider that CbC return does not offer much help to the IRD in reviewing the
tax position, and thus tend to believe that the IRD would not check whether a taxpayer has
already reached the threshold of CbC filing and whether they have missed the due date of both
CbC notification and reporting.

However, it does not seem to be the case anymore...

One of our clients has recently received the below message in the CbC reporting portal :-

2021/4/29 e-Message
To
Subject CbC Reporting Notification for the year 2019
CbC ID
Date 29 APR 2021 00:00

| am of the opinion that you have without reasonable excuse failed to comply with a requirement under Section 58
H of the Inland Revenue Ordinance which requires you to file a country-by-country reporting notification within 3
months after the end of the relevant accounting period and that you have rendered yourself liable to a penalty of
$50,000 under Section 80G of the Ordinance.

| am directed to inform you that no action will be taken against you on this occasion. However, any future offence
of this nature will not be treated so leniently.

It seems the IRD is now checking the prior years’ filing status of each taxpayer and issue similar
warning to taxpayers who have been late in CbC Reporting in prior years, despite the fact that
the taxpayer may have already completed the procedures long time ago.

More importantly, the IRD has explicitly pointed out that, for any subsequent late CbC filing, it will
most probably impose penalty on the taxpayers as the IRD is likely to waive penalty on first time
offence only.




Points to note

Let us recap the threshold of CbC Filing in Hong Kong:-

A multinational enterprise (“MNE”) group is required to file CbC Return in Hong Kong when both
of the below conditions are satisfied:-

» Annual consolidated group revenues of the MNE in the preceding accounting period
exceed the threshold (HK$6.8 billion for a Hong Kong ultimate parent entity or EUR750
million for other cases); and

»  The MNE maintained entities in Hong Kong as well as overseas.

We note that there are a number of MNE group which are still unaware that they are required to
fulfil to the CbC requirements. They may consider CbC is irrelevant to them because the
business scale of the Hong Kong company is small or the Hong Kong company only derives
negligible amount of income. However, this does not take away their duty to file CbC as the
threshold solely depends on the group consolidated data rather than Hong Kong company-level
data.

In view of the stringent attitude of the IRD, taxpayers should regularly check with their overseas
headquarters on the group consolidated annual revenues. Taxpayers should take prompt actions
to perform back-year CbC filing if necessary. If you would like us to assist in assessing whether
your company is required to make the CbC natification, please feel free to contact our tax team
members.
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Date 29 APR 2021 00:00

| am of the opinion that you have without reasonable excuse failed to comply with a requirement under Section 58
H of the Inland Revenue Ordinance which requires you to file a country-by-country reporting notification within 3
months after the end of the relevant accounting period and that you have rendered yourself liable to a penalty of
$50,000 under Section 80G of the Ordinance.

| am directed to inform you that no action will be taken against you on this occasion. However, any future offence
of this nature will not be treated so leniently.
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Contact Us B3 & 3\ i

For further information regarding the above, please feel free to contact us.

b e B30 BRI A R

Henry Kwong Tax Partner (852) 3962 0114

Elena Ng Tax Manager  (852) 3962 0116
Keith Chung Tax Manager  (852) 3962 0136
Matthew Cheung Tax Manager  (852) 3962 0126

Cheng & Cheng Limited
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Levels 35 & 36,

Tower 1, Enterprise Square Five,
38 Wang Chiu Road,

Kowloon Bay, Kowloon, Hong Kong
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https://www.chengcpa.com.hk

Website/ 4 4t :

henry.kwong@chengtax.com.hk
elena.ng@chengtax.com.hk
keith.chung@chengtax.com.hk

matthew.cheung@chengtax.com.hk
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